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MOHAMMEDAN MARRIAGE, DIVORCE AND 
DOMESTIC RELATION. 

BY GEORGE S. BATCHELLER, ASSOCIATE JUSTICE OF THE INTER- 
NATIONAL COURT OF APPEALS (MIXED COURTS) OF EGYPT. 



The domestic relation, beginning with the rite of marriage, 
has been a subject of primal interest in all generations. Marriage 
and family relation is as old as the world, but divorce, through 
legal formalities, is of comparatively modern invention. " In 
the good old days" the devoted husband usually put out the 
marital candle in the Othello or Blue Beard style, and it may 
have been noted that the modern Blue Beard of Chicago, who 
recently paid the penalty of an assassin, practised the ancient 
system of separation quite in accordance with well-known pre- 
cedents. 

In different countries and different states, various laws and 
customs prevail as to the manner in which the family relation 
may be established and disestablished, and to the degree in which 
the relation may be " accumulated " and maintained as a do- 
mestic institution. The laws and customs pertaining to the 
family in so-called " civilized " countries are familiar to all, and 
I propose here to discuss and illustrate these relations among 
the people of the Mohammedan religion, whose laws and customs 
are so little understood, and almost universally denounced as 
barbarous, inhuman and immoral. In the first place, marriage 
is almost universal among the Mohammedans. There are no 
" old maids," and very rarely " cocottes," in the ordinary accep- 
tation of the term. This latter class is recruited from divorcees, 
widows without children or other family ties. As a rule, no 
young man is considered fitted for business, or entitled to the 
confidence of the community, until he is engaged or married. 
If ot infrequently, quite young children are " engaged " by their 
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parents or guardians, and it is seldom that these early obliga- 
tions fail of fulfilment in more mature years. A young man 
may marry at the age of fifteen, and a girl at twelve. These pre- 
arranged marriages are very common, and it is seldom that the 
husband looks at the unveiled face of his bride until after the 
formalities are accomplished. Still, the law allows him to see the 
face and hands of his intended once before marriage. There are, 
doubtless, disappointments at the first interview, though those 
are usually family secrets; and the bridegroom is supposed to 
philosophically observe that " beauty is only skin deep," and 
the bride, no doubt, possesses all the other qualities that go to the 
creating of the happy fireside. Then he may console himself 
with the knowledge that he may make three other trials in order 
to fill up his cup of domestic bliss, and the door of divorce is 
always open through which he may retire without serious oppo- 
sition. 

The personal statutes of the Mohammedan set forth in minute 
detail the rules pertaining to marriage and divorce, and pre- 
scribe the duties and obligations of both parties during the 
marital relations. 

Article I provides that all women free of conjugal ties, and 
widows or divorcees, after the legal " retreat," may be demanded 
in marriage; but a candidate for the fair hand can only express 
a. desire of marriage to a divorcee or widow after the expiration 
of one year. The marriage contract is purely a civil obligation, 
and may be proposed by either sex, or by the parents or guard- 
ians of either. Two witnesses are required, who must be of 
full age and of the masculine sex, but one man and two women 
may be accepted as witnesses. The marriage may also be con- 
tracted in writing if the parties are not present, and the writing 
is read aloud in the presence of the necessary witnesses. 

Like most European countries, the question of dowry or " dot " 
forms an essential part of the marriage contract. In Moham- 
medan lands the husband only is obliged to provide a dowry for 
his bride, which varies in amount according to their respective 
pecuniary situations. In the absence of a fixed sum, this is 
regulated by the custom of the province in which the marriage 
takes place. This dowry is paid directly to the bride in whole or 
in part, and in case of non-payment she may maintain an action 
against her husband for its recovery. 
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The trousseau of the bride, whether provided by the parents 
or from her own separate estate — which may consist of her per- 
sonal wardrobe and the furniture of the household — is the in- 
violate property of the wife. The husband can make no claim 
on any part of it; he may not oblige her to place the furniture 
which belongs to her at his disposal, nor at the disposal of his 
guests ; and, should he use the same or take possession of any part 
of the trousseau, the wife may pursue him in the courts in resti- 
tution or in payment of the value in case of its loss or deteriora- 
tion. The intervention of a magistrate or religious authority 
is not essential; but if the marriage is contracted without the 
above conditions it may be annulled by a magistrate on the ap- 
plication of either party. 

The Koranic law does not require a record of either marriage 
or divorce; but, in most Mohammedan countries, the civil au- 
thorities have provided for this defect.* 

There are several prohibitions to marriage which apply to 
near relations and to questions of religious belief. Moham- 
medans may marry Christians and Jews, but no one may marry 
a woman who has not a "celestial religion." "Idolaters, sun- 
worshippers, adorers of the stars," and, in fact, all whose religious 
belief is not founded upon some "sacred book" are eternally 
forbidden to Mussulmans. 

The Mohammedan law authorizes the legitimate marriage of 
four wives, nor can that number be exceeded, unless, of course, 
to replace one divorced or deceased. 

Polygamy among the Mohammedans is regarded as a moral 
institution. They do not pretend, like the Mormons, that it is 
based upon divine or religious authority, although they cite 
abundant precedent as revealed by the sacred books of relig- 
ions, including, of course, the "Testament" of the Hebrews. 
There are legal restrictions pertaining to this feature of the do- 
mestic relation. !STo man may have a plurality of wives, unless 
he is able to maintain them according to their rank or social 
position. If they desire, each wife must be provided with a 

* It is an interesting fact that, until quite recent date, no authentic 
records of marriages have been required or kept in various States 
of the Union, nor have existing laws been rigorously observed, and I 
venture to say that, in the cases of a very large percentage of citizens, 
it would be impossible to furnish legal proof of the marriage of their 
parents or more remote ancestors. 
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separate residence, and is not required to maintain social rela- 
tions with, or even to make the acquaintance of, the others. 
Should her husband fail to furnish wardrobe, support and serv- 
ants suited to her estate, or should he neglect her personally, she 
may cite him before the Cadi, who will require him to manifest 
perfect impartiality, and to fulfil all his marital duties. The 
children all stand upon the same footing; and, in fact, children 
" bom in a household" whether the mothers be wives or " serv- 
ants," are legitimate heirs of the father, and in inheritance share 
with their brothers and sisters of the " regular " household. It is 
an interesting fact that there are scarcely any bastards in the Mo- 
hammedan world — it is not a disgrace to be born of a slave in a 
Mussulman's household. The father of the present Khedive, 
Tcwfik Pasha, was the son of a slave; his father, Ismail Pasha, 
only married her after he had obtained from the Sultan a fir- 
man, fixing the inheritance to the Khediviat in his oldest 
son. 

Several of the princes of the Khedival household are likewise 
sons of other than the four wives of Ismail, and their princely 
rank or social status is never questioned. Polygamy is rapidly 
decreasing in Egypt. The Khedive Tewfik, father of the present 
Khedive, had only one wife, a beautiful and accomplished 
woman, still living. The present Khedive has only one wife. It 
is "the fashion" now for all high personages to follow the 
" European plan," and one rarely hears of the existence of 
polygamy among the higher classes. 

Among the fellaheen, or peasantry, this institution still pre- 
vails to a limited extent, usually as a matter of domestic economy, 
where all must work to maintain existence. The personal 
statute prescribes with care that the marriage shall be " assorted " 
to persons of the same social grade. In a marriage contract 
through parents or guardians, if the husband be inferior to the 
wife, such a marriage is radically null. The equality in Islam- 
ism, as far back as the grandfather, must be taken into considera- 
tion. Those who have recently espoused this faith are declared 
inferior. Education is considered a patent of noMlity. " No- 
bility " acquired by knowledge and merit is superior to that 
acquired by birth. A "savant," who is not of Arab origin, is 
equal to an Arab woman of ancient lineage, and a "poor wise 
man" is equal to the daughter of an "ignorant opulent." "A 
vol. clxxxvi. — no. 620. 49 
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vicious man cannot be equal to a virtuous daughter of an honest 
man." The personal statute provides many additional rules and 
regulations governing as to the compatibility, both social and 
moral, of persons intending to enter into the marriage relation, 
but they are too technical and complicated to be set forth here. 

It should be remarked that the street pageants so often seen 
in the Orient, and known as Mohammedan marriage, signify the 
home-coming of the espoused bride. Other gorgeous entertain- 
ments at the home of the bridegroom or father of the bride, in 
high social circles, may simply indicate the proclamation of the 
contract of marriage, even of children of tender age, to be consum- 
mated at some future day. 

The marriage being consummated, the domestic relation is so 
minutely traced by law that there can possibly be no misunder- 
standing as to the respective duties of man and wife. 

Quoting almost literally from the " Personal Statute," it may 
be said that the husband is obliged to treat his wife with kind- 
ness, to dwell in affectionate relation with her, to provide for her 
support, her clothing and her lodging. When there are several 
wives, the husband is obliged to treat each one with equality, 
especially in regard to their entertainment, the distribution of 
his attentions and company. He is obliged to visit alternately 
the habitation of each of his wives, for a day or several days, as 
he may distribute his time. The equality of this "frequenta- 
tion " is obligatory, either by day or night, according to his other 
occupations. He may not give one wife an advantage to the 
prejudice of her associate spouse, nor remain in her presence 
longer than the allowed time, without the consent of the other 
wives. In case of sickness, however, he may visit the invalid 
beyond the prescribed time, until her recovery. When the 
disease is very serious, one wife may renounce her special rights 
in favor of another, but she may reclaim them at any time. In 
case of travelling from home, the husband may select one or more 
wives to accompany him; if he selects but one, it is better that it 
be by lot, but on his return he is obliged to equalize his attentions 
with those who have remained at home. If, after the husband 
has established the rotation of his visits with each of his wives, 
he fails to maintain that equality in favor of one or the other, 
the magistrate, upon the request of the wife interested, will ad- 
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minister a reprimand to the husband, and admonish him to be 
more just in the future. If, in spite of this judicial reprimand, 
the wife remains an object of injustice on the part of the hus- 
band, he becomes liable to a correctional penalty more severe, 
but not to imprisonment. The husband, though poor and ill, 
and in a state of decrepitude, or even of tender years, is obliged 
to provide for the support of his wife whether she be rich or 
poor, Mussulman or Non-Mussulman, very young or advanced 
in age, provided she is in a state of perfect health. These obli- 
gations apply even though the wife remain in the paternal home, 
unless the husband provides a suitable domicile. The husband is 
not discharged from the obligation to pay the expenses of his 
wives' support when in prison, even for a debt owing to a wife 
which he is not able to pay. If the husband has the means, he 
must provide for the domestics of each of his wives. The amount 
allowed to the wives for their support and maintenance is fixed 
according to their respective conditions. They should be sumptu- 
ous when both are rich, simple when both are poor, and medium 
when their conditions are unequal. In the latter case, if it is 
the husband who is poor, he will pay what he can, and any 
portion furnished by his wife becomes a debt of the husband, 
payable when his pecuniary condition is improved. The amount 
for support, if not agreed upon by the parties, may be fixed 
judicially, and may be varied according to the varying fortunes 
of the parties. The code provides for the establishment of these 
sums according to the profession, trade or occupation of the hus- 
band. Should the wife complain that her allowance is insuffi- 
cient, the magistrate may summon the husband to render account 
of his income and to justify his failure to furnish the amount 
established; and, in case of failure to conform to the judicial 
order, the magistrate will cause his arrest, at the request of the 
wife, and, if he persists in this neglect, he may be condemned to 
imprisonment. The magistrate may also order the sale of all 
his personal property to supply the allowance of the wife. In 
case of distress occasioned by the failure of the husband to pro- 
vide for support, the parents of the wife are obliged to maintain 
her and her children until other relief be found. 

The wife is obliged to prepare the family provisions, but may 
claim payment for services if she performs culinary duties for 
his sole profit. Should the wife provide for the support of the 
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family from her own private estate, whether for her own main- 
tenance or that of her children or husband, the amounts so ad- 
vanced may be sued for and recovered of her husband, and she 
may judicially enforce this claim as if he were an entire stranger. 
The wife is not obliged to accompany her husband to the " domi- 
cile conjugate " even after the consummation of the marriage, 
until the dowry to which she is entitled by the contract has been 
fully paid and assured. She has the right to visit her father and 
her mother once a week, and other relatives once a year, but she 
cannot pass the night with any one of them without the express 
consent of her husband. She may receive visits from her mother 
and her father once a week, and from her other relatives once 
a year. The wife whose father, even not a Mussulman, is af- 
flicted with a long sickness, may go to his bedside, and give 
him necessary care, without the consent of her husband. 

The foregoing citations on the Mussulman domestic law might 
give the impression that the family relation differs materially 
from that of other peoples; but, notwithstanding these legal 
provisions, the Mussulman household is quite human and at- 
tractive. Affection and gentleness are the prevailing elements, 
and the devotion and solicitude of a husband for his family 
is worthy of all acceptation. While, in the Mohammedan king- 
dom, women do not mingle in miscellaneous society, nor expose 
their faces to the public gaze, their influence in the domestic 
circle is potent and often controlling; and any matter involving 
the welfare and interests of the family is seldom undertaken by 
the husband without the approval and counsel of the women of 
his household, of whom the chief personage may be the mother 
or grandmother. The affection of the Mussulmans for their 
children is strong and enduring, and there is no sight more beau- 
tiful than the happiness manifested by a father over the amuse- 
ments and pleasures of the younger members of his household. 
Mohammedan women do not complain of their social restric- 
tions; on the contrary, they look upon the liberty exercised 
by their sisters of other faiths rather as a derogation from 
the modest sphere originally assigned to the gentler sex. It has 
been said that the Moslem women have no spiritual or religious 
life, and that that quality was reserved exclusively to the men, 
but this is inexact. On the contrary, women whose pecuniary 
means will admit are educated in all the doctrines of their re- 
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ligion. They can recite large portions of the Koran; and, while 
they do not go to the mosque and pray in public, they invariably 
invoke the blessing of Allah upon their households, and carry 
to Him all their personal griefs. It is a well-known historical 
fact that, throughout the Mohammedan kingdom, women. have 
exerted in many important events a potent and controlling in- 
fluence. It has been "historically" stated that women are not 
accorded the same right of sepulchre as men, and yet the most 
imposing funeral rites I have ever witnessed in the East have 
been those of women. Even the Khedive Tewfik was buried with 
less impressive ceremonial than his mother, the fourth wife of 
Ismail. 

There are many problems, perplexing to a Christian, bearing 
upon the interior life of the Mohammedan. That life is so 
hidden from public gaze that only an intimate personal rela- 
tion with these families can reveal its true situation. The moral 
principle pervades these interiors quite as much as in Christian 
households. How often have I heard it said by old and young, 
" I would not do this, for it's not right," and many years ago I 
heard a little donkey-boy protest against conducting his English 
patron through a certain part of the city of Cairo " because it was 
wrong." The master of the group was attempting to force him 
to proceed with the others when I intervened, and asked why 
he would not go, and he said, "My mother told me it was a 
wicked part of the city, and I ought not to go there, or take any 
one with my donkey." I sustained his position, and he ever 
remained grateful to me for it. I have seen him grow to become 
a prosperous dragoman, who has served many an American family 
on the Nile. He has now retired with a competency, and there 
is no more respected citizen, no matter of what religious faith, 
in the city of Cairo. This is one of many similar incidents which 
have fallen within my observation during my long residence in 
the East. 

Peasant women in Egypt do not labor in the fields, as they 
do in nearly every country of Europe. While they perform oner- 
ous domestic duties, grind the corn for bread, and carry the 
water for culinary purposes, they are seldom forced to drudgery, 
and the ambition of a poor man is to become able to provide serv- 
ants for his family. 

The respect and devotion of the young for the old and infirm 
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are beautiful to behold, and never does an older person enter an 
assemblage of younger without their rising, saluting, and re- 
maining standing until he is seated; and in their festivities they 
manifest a lively solicitude that the old and infirm shall partici- 
pate in and share all their enjoyments. Indeed, there are many 
customs and practices within the domestic sphere which would 
be worthy of imitation among people enjoying the advantages of 
" Christian civilization." 

The severest criticism to be passed upon the marital relations 
is the facility with which it may be dissolved. " Repudiation " 
is the prerogative of the husband; the marriage contract may be 
broken at any time by his independent action, without invoking 
judicial sanction as required in most other countries. There is 
a distinction between "repudiation" and "divorce"; the latter 
is usually accomplished by mutual agreement, or some special 
condition supposed to sanction the act. It seems shocking to 
those accustomed to apply to the courts for relief from the mar- 
ital bond that the husband should be permitted to send away his 
wife by pronouncing certain formalities, either orally or in writ- 
ing, without the sanction of any public authority. The formula 
usually employed is, "I repudiate thee"; and this language is 
indispensable for the validity of the repudiation, and must be 
repeated three times, though this repetition need not necessarily 
be at the same time. The wife may not divorce her husband, 
unless she has stipulated this right in the marriage contract, in 
which case she may apply to the Cadi, who will pronounce a 
divorce without specific motives. This right of " repudiation " 
is not so frequently exercised as might be supposed, and it is a 
common practice where domestic infelicity leads to separation 
that a family council is invoked or convened by the older mem- 
bers, and a reconciliation is established. In actual practice, 
divorces are not more frequent in Mussulman families than in 
countries which boast of the privileges of the highest civiliza- 
tion and the benign influences of " evangelic " instruction. I ven- 
ture to say that in the cities of Alexandria and Cairo divorces 
have not been more frequent in proportion to the population than 
in Chicago and, possibly, the enlightened metropolis of New York. 
In a recent public declaration, Judge Marcus Kavanagh, Chief- 
Justice of Cook County (Chicago), states that over two thousand 
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divorces were granted in Chicago in 1904, and in the country at 
large just as many in proportion to the population of the different 
communities. Judge Truax boasts of having excelled the records 
of his associates in the Supreme Court of the City of New York 
in granting eighty-one divorces in the month of March of last 
year. Of these, thirty were brought by husbands, and fifty-one by 
wives. It will be observed that the difference between the Mo- 
hammedan " personal adjudication " and that of a duly author- 
ized judge, is not as great as might appear at first glance.* 

Under the Moslem system, there is no disgrace or even humilia- 
tion associated with repudiation. The divorcee returns to her 
family, and after a year's delay (which might serve as an example 
in some other countries!) may remarry. The husband is obliged 
to provide for the maintenance of the children, and those of 
tender years accompany the mother. Should she have sons or 
daughters married and settled in life, they usually receive her 
and give her the maintenance and protection due to her as a 
mother. But the former husband may not remarry her until 
after she herself has remarried and become divorced or a widow. 

In considering the character of any people, their origin and 
political history must be kept in view. Geographical and cli- 
matic conditions often have a preponderating force. 

The Arabic race should not be confounded with the Turk or 
Circassian; the latter are entirely different people, and not here 
to be considered. The Arab is embued with sentiment, is a lover 
of the beautiful, both in art and architecture, as the Arabesque 
designs wherever found will attest. They are patrons of learn- 
ing, and their schools abound in every province. Cairo possesses 
the finest Oriental library in the world, and the university of El 
Azar has an average attendance of ten thousand students. Most 
of their studies are devoted to the Koranic Canonical law, but 
the sciences and higher mathematics are also taught as an eclectic 
course. 

Women of all religious faiths in the Bast are considered in- 
ferior to men, but this condition also prevails in Continental 

* It is revealed by the preliminary estimates of the U. 8. Census 
Bureau that during the period from 1887 to 1906 the applications for di- 
vorce in the United States reached the enormous total of 1,400,000; and 
that three-fourths of these applications were granted, giving a grand total 
of one million of divorces in the United States during the last twenty 
years. 
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Europe, where married women are still held under tutelage of 
their husbands, even in regard to the control of their separate 
estates. While the education of girls is unequal to that of boys, 
history recounts many instances where Mohammedan women have 
exerted great influence in the affairs of government, and have 
stamped their individuality upon the epoch in which they flour- 
ished. Influenced by his third wife, a Avoman of considerable 
learning, the Khedive Ismail caused to be constructed most ex- 
tensive school buildings to be devoted to the higher education 
of Mohammedan girls; but this promising institution was sup- 
pressed, as a measure of economy, in 1896, through the English 
and French intervention in Egyptian financial affairs, and these 
beautiful buildings are now occupied by the administration of 
public works. A similar " economical " measure was employed 
in the suppression of the extensive schools for soldiers' children 
established by General Stone Pasha, the American chief of 
Ismail's military household. Schools for girls are now begin- 
ning to be revived throughout all Egypt, and the movement for 
the education of women is assuming extensive proportions in the 
land of the Nile. 

A most interesting book has recently been published in the 
Arabic language by X — Bey, a member of the native law-court, 
in support of female education, employing the familiar argument 
that the mother who gives direction to the young idea should be 
trained and qualified for that responsible function. The wife 
of a young Mohammedan lawyer of my acquaintance possesses 
the educational accomplishments of any of her most - favored 
Christian sisters. She has achieved such success both in paint- 
ing and music that her canvasses have been exposed in the Salon, 
and several of her musical compositions have been published in 
Europe. 

No one familiar with this interesting race of people will ven- 
ture to classify them as inferior in intellectual capacity to their 
Christian brethren of the East, although lacking in many of the 
educational advantages enjoyed by the latter; and while it is 
conceded that ignorance and superstition largely abound, that 
condition cannot be justly attributed alone to the followers of the 
Prophet, nor can they be excluded from their share of the nobler 
qualities which are the characteristic of a true civilization. 

George S. Batcheller. 



